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received with some qualification. We 
think it is scarcely allowable to hold 
that where the portion within the statute 
is the sole consideration of that which is 
not, and the judgment will impose the 
obligation of future performance of that 
portion of the contract within the sta- 
tute, still an action will lie upon that 
portion which is not within the statute 
so soon as there shall be a breach of the 
same. Upon that view, if the price for 
the conveyance of land were agreed to 
be paid before the time of the convey- 
ance, the party bound to convey, al- 
though not by contract in writing, might 
sue for the price, and the judgment 
would recognise the full validity of the 
entire contract, although not in writing. 
This seems to us the most obvious disre- 
gard both of the letter and spirit of the 
entire scope and effect of the statute. 
But in a case like the present, where the 



defendant elects to disregard that portion 
of the contract not within the statute, 
by omitting performance of the portion 
which shall perfect the obligation of the 
other party, which will then be within 
the statute, it seems to us he has no 
ground of complaint because he is held 
responsible on the portion not within the 
statute, when he has by his own election 
carried it all without the statute, by 
electing not to perform on his own part, 
and thus releasing the plaintiff from per- 
formance of that portion not to be per- 
formed within the year. The contract 
then stands as if the defendant had stip- 
ulated that if he failed to perform on 
his own part, according to his stipula- 
tion, he would pay, immediately, and 
within one year, all damages, thus by 
his own election carrying the whole 
contract without the statute. 

I. F. R. 
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BILLGERY v. BRANCH & SONS. 

All species of contracts or commercial intercourse, whether direct or indirect, 
between subjects of different powers at war, are invalid. 

The late contest between the United States and the Confederate States was a 
war. 

The government of the Confederate States being a government de facto only, 
had jurisdiction and gave national character only to such parts of the territory of 
the several states as were under its actual control. 

While therefore the city of New Orleans was under the authority of the Confed- 
eracy, its citizens were citizens of the Confederacy and enemies of the United 
States ; but when the city passed into the hands of the Federal forces, it became 
again part of the United States, and its citizens became enemies to the Confederate 
States. 

Where a citizen of Richmond drew a draft upon a citizen of New Orleans in 1862, 
after the capture of the latter city by the United States forces, and the payee, in 
February 1863, endorsed the draft to another, a citizen of Vicksburg, within the 
Confederate States, who held it until October 1863, and then presented it to 
drawee, at New Orleans, who refused payment, and the draft was then protested. 
Held, that this was an illegal act, and the holder could not recover. 

This is so whether the contract be held void under the general rules of interna- 
tional law or under the Act of Congress of July 13th 861. 
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Intercourse between Vicksburg and New Orleans being unlawful in October 
1863, the presentment was not sufficient to justify protest and charging of the 
endorsers, even if the contract were originally lawful. 

Ok the 26th day of August 1862, the Farmers' Bank of Vir- 
ginia, having its office and transacting business at Richmond, Va., 
drew three several drafts, each for $2000, and dated Richmond, 
payable to John Enders, or order, on the New Orleans Canal and 
Banking Company, a corporation having its principal office and 
transacting its business in New Orleans. 

New Orleans passed under the permanent control of the Federal 
authority early in May 1862. Richmond remained under the 
control of the Confederates until April 1865. On the day of 
the drawing of tfhese checks the Farmers' Bank had a credit 
of $13,000 in the Canal Bank, created while both were within 
the Confederate lines ; but this sum had been sequestrated by 
an order of General Butler, of June 23d 1862, and was paid 
over to a Federal quartermaster, by order of General Banks, on 
the 26th of August 1863. These checks were endorsed by Enders 
to defendants, at what time did not appear, and in February 1863 
they were endorsed by defendants and sold to plaintiff, who resided 
in Vicksburg, Miss. Directly after the purchase of them, Bill- 
gery returned to Vicksburg, where he remained until the capture 
of that place by the Federal forces, on the 4th of July 1863. In 
October 1863 he went to New Orleans, presented the checks to 
the Canal Bank, and, on its refusal to pay them, protested them, 
and notice of protest was duly deposited in the post-office in New 
Orleans, directed to defendants, Petersburg, Va. Early in 1865, 
some two weeks after Lee's surrender, Billgery wrote by mail to 
them also, at Petersburg, informing them of the non-payment of 
these checks, endorsed by them. The mails were then opened 
between Richmond and New Orleans, but defendants never re- 
ceived the letter. 

Billgery brought his action on the case in the Circuit Court 
for the city of Richmond, declaring specially on the above state 
of facts, to which the defendants demurred and pleaded the 
general issue, and the case, by agreement, being heard before the 
court on the law and the facts, judgment was for defendants. 

Henry A. Wise, for plaintiff in error. 

James Alfred Jones and W. W. Crump, for defendants. 
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The opinion of the court was delivered by 

Jotnes, J. — The counsel for the defendants have contended in 
the argument, 1. That the contracts arising out of the endorse- 
ment and delivery of the checks by the defendants to the plaintiff, 
were illegal and void, so that no action could be founded upon 
them, 2. That if these contracts were legal and valid, there has 
been no sufficient presentment and demand of payment of the 
checks, and, 3. That if the presentment and demand were suffi- 
cient, there has been no sufficient notice of dishonor. 

Premising that a check is a bill of exchange, though subject to 
some peculiar rules, which need not now be adverted to, and that 
every endorsement of a bill is equivalent to the drawing of a new 
bill, I proceed to consider the first and principal question. 

It is a general principle of law, that war operates as an interdic- 
tion of all commercial and other pacific intercourse and communi- 
cation with the public enemy, and it follows as a corollary from 
this principle, that every species of private contract made with 
subjects of the enemy, during war, is unlawful. " The rule thus 
deduced," says Wheaton, "is applicable to insurance on enemy's 
property and trade, to the drawing and negotiating of bills of 
exchange between subjects of the powers at war, to the remission 
of funds, in money or bills, to the enemy's country, to commercial 
partnerships entered into between the subjects of the two coun- 
tries, after the declaration of war, or existing previous to the 
declaration, which last are dissolved by the mere force and act of 
the war itself, although as to other contracts [existing before the 
war], it only suspends the remedy:" Wheaton Elements by Law- 
rence 556. So 1 Kent 67-8. The same great jurist uses this 
language in Gfriswold v. Waddington, 16 John. R. 483. " There 
is no authority in law, whether that law be national, maritime, or 
municipal, for any kind of private, voluntary, unlicensed business, 
communication, or intercourse with an enemy. It is all noxious, 
and, in a greater or less degree, is all criminal. Every attempt at 
drawing distinctions has failed; all kind of intercourse except 
that which is hostile, or created by the mere exigency of the war 
and necessity of the case, is illegal. The law has put the sting of 
disability into every kind of voluntary communication and contract 
with an enemy, which is made without the special permission of 
the government. There is wisdom and policy, patriotism and 
safety, in this principle, and every relaxation of it tends to 
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corrupt the allegiance of the subject and prolong the calamities 
of war. 

The idea that any remission of money may be lawfully made to 
an enemy, is repugnant to the very rights of war, which require 
the subjects of one country to seize the effects of the subjects of 
the other. The property so remitted, if in cash or any tangible 
subject, would become a just cause of seizure while on its passage. 
An alien enemy has no right of action during war, and he cannot 
sue, because it would be drawing resources out of the country ; 
how then can it be lawful to make remittances to him ? The law 
that forbids intercourse and trade, must equally forbid remittances 
and payment." See Halleck Int. Law, 356 et seq. ; Note to 
Clementson v. Blessig et at, 11 Exch. R. 135, s. c. 32 Eng. L. & 
Eq. 544. 

In Willison v. Patteson et al, 7 Taunt. 439 (2 Eng. C. L. R. 
169), s. c. 1 J. B. Moore 133 (which latter report of it I will cite, 
as it is much fuller and better in every way than the other), was an 
action of assumpsit on three bills of exchange accepted by the 
defendants, and endorsed to the plaintiff. The bills were drawn 
at Dunkirk in France by Michelon, a subject of France resident 
there, payable to his own order, three months after date, upon 
the defendants, British subjects resident in London, who were the 
holders of certain cambrics shipped to them, by Varlet of Dunkirk, 
and by him assigned to Michelon. The bills were accepted, paya- 
ble when the cambrics should be sold, which was subsequently 
done. The bills were endorsed by Michelon, the drawer, to the 
plaintiff, an English born subject, then and still a resident of 
Dunkirk. At the time these bills were drawn, endorsed, and 
accepted, France and England were at open war with each other. 
The action was brought after the return of peace, and the court 
held that it could not be maintained. Gibbs, C. J., in giving the 
reasons of his judgment, said : " It is illegal for an alien, in an 
enemy's country, during war, to draw a bill on a subject resident 
in this, and then sue him here for the amount of such bill, on the 
restoration of peace. It gives rise to a communication between 
subjects of both countries which ought to be avoided. The 
drawing and accepting of these bills are in themselves illegal." 
Park, J., after quoting the rule ex natura belli commercia inter 
hostes cessare non est dubitandum, adds: "Although the evi- 
dence of trading is not conclusive, it is still a trading." * * 
Vol. XVII.— 22 
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" Though the plaintiff might be in ignorance of the circumstances 
attending these bills, still he receives them from the drawer, 
and must, therefore, be fully aware that they were a species 
of contract, originating with an alien enemy." BiJRROTJGH, J., 
said: "It was the object of the drawer in the present case, 
who was an alien, to obtain money from the acceptors, who were 
resident in this country ; the drawer having assigned [consigned ?] 
the cambrics to the acceptor for sale, is entitled to the money 
arising on the bills. Can it be contended, that if the cambrics 
had been sold, Michelon could have maintained an action for 
money had and received? If not, he could, by no device, 
obtain it from this country. If, therefore, the action for money 
had and received could not be maintained by Michelon, being an 
alien enemy, can he possibly transfer his interest to another, 
which interest will ultimately revert to his benefit?" In Willison 
v. Patteson there was an actual communication had, and a contract 
directly made, between subjects of the hostile powers, inasmuch 
as the bill was sent over from France to England for acceptance, 
and was accepted. But it is not necessary that any such actual 
communication should take place in order to vitiate the contract 
of the drawer or endorser of a bill. When a man draws a bill 
upon another, and negotiates it, he in substance and fact despatches 
a communication to him, directing him to pay the money to the 
owner of the bill. The drawing and negotiation of the bill have 
a direct tendency to bring about actual intercourse and communi- 
cation, because the bill cannot otherwise perform its oflice. And 
upon general principles, any contract is unlawful which has a ten- 
dency to promote and encourage the doing of an act which the 
law condemns and forbids, whether, in any particular case, the 
act be really done or not. Upon this ground, the vice attaches 
to the drawing and negotiation of the bill. The other ground of 
decision stated by Burrough, J., namely, that the bill is an 
attempt by the drawer to transfer to another a right to demand 
and receive money which he could not lawfully demand himself, 
leads to the same result. Obviously, if the drawer may lawfully 
draw for his funds in the hands of the drawee, the drawee may 
lawfully pay the drafts, or remit the funds. But, as we have 
seen, the payment or remittance of money by a subject or citizen 
of one belligerent to a subject or citizen of the other, during war, 
is unlawful : Griswold v. Waddington, supra. 
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But it was contended, with great earnestness and ability, by the 
counsel for the plaintiff, that the rights of the parties in this case 
must be determined with reference to the municipal law alone; 
that the late conflict between the United States and the Confed- 
erate States was not a war, in the legal sense, and did not pro- 
duce the effects of a war upon the rights and relations of citizens ; 
that on the part of the Confederate States, it was nothing more 
than an insurrection or rebellion against the lawful authority of 
the United States, and on the part of the United States was only 
an exertion of force to suppress the insurrection ; and that the 
principles of international law, applicable to a state of war inter 
gentes, cannot properly be resorted to for the determination of any 
question between citizens arising out of that conflict, or affected 
by it. It was further argued, that the only restriction upon inter- 
course during the war was that imposed by the Act of Congress 
of July 13th 1861, and the proclamation of August 16th 1861, 
which was merely a suspension, for a time, of the right of free 
intercourse guaranteed by the Constitution, and that the existence 
of the conflict between the government and the insurgents, and 
the suspension of intercourse during its existence, did not deprive 
any citizen of the right to draw a bill of exchange upon another 
citizen, or any other citizen of the right to purchase such a bill, 
even though the drawer and drawee were on opposite sides of the 
conflict, such acts not involving any actual locomotive intercourse, 
which would alone violate the prohibition against intercourse ; and 
that in order to defeat a recovery in this case, it was incumbent on 
the defendants to establish that there has been a violation of that 
prohibition. 

I shall not enter upon a discussion of the theory and principles 
of the Constitution of the United States, or of the respective rights 
and powers of the Federal and State governments, for the purpose 
of determining the political and constitutional character and con- 
sequences of the late unhappy conflict. Fortunately, such a dis- 
cussion is not necessary. The principles of law which are to be 
applied to the solution of the question now before us seem to me 
to have been fully settled by the Supreme Court of the United 
States. I do not think it necessary to cite the decisions of any 
inferior tribunal, and shall cite only a few cases in the Supreme 
Court. 

The subject of the late war first came before the Supreme Court 
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in The Prize Cases, 2 Black K. 635, decided at December Term 
1862. These cases involved the validity of certain captures for 
breach of the blockade established by President Lincoln in April 
1861, at a time when no legislation had been had by Congress in 
reference to the war. Four vessels were involved, two of which 
belonged to neutrals, and two to citizens of Richmond, Va. Two 
questions were discussed and decided by the court : 1. Had the 
President a right to institute a blockade of ports in the possession 
of persons in armed rebellion against the government, on the prin- 
ciples of international law? 2. Was the property of persons 
domiciled or residing within the states in rebellion a proper sub- 
ject of capture on the sea as " enemies' property ?" 

The court, after observing that the right of prize and capture 
depended on the jus belli, proceeded to inquire whether, at the 
time of the blockade, a state of war existed between the United 
States and the insurgents. If the relations existing under the 
Constitution between the government and the insurgents had the 
effect of rendering it impossible that a conflict between them could 
be a war, in the legal sense, and of restricting the government to 
the use of means provided by the municipal law for the suppres- 
sion of an insurrection, then the blockade was not lawfully insti- 
tuted. In order, therefore, to determine the validity of a block- 
ade it was necessary to determine what was the legal character of 
the relations existing between the parties to the conflict. The 
following extracts from the opinion exhibit the views of the court. 

"A civil war breaks the bonds of society and government, or at 
least suspends their force and effect ; it produces in the nation two 
independent parties, who consider each other as enemies, and ac- 
knowledge no common judge. These two parties, therefore, must 
necessarily be considered as constituting, at least for a time, two 
separate bodies, two distinct societies. Having no common supe- 
rior to judge between them, they stand in precisely the same 
predicament as two nations who engage in a contest, and have 
recourse to arms." " The true test of the existence of civil war, 
as found in the writings of the sages of the common law, may 
be thus summarily stated : When the regular course of justice is 
interrupted by revolt, rebellion, or insurrection, so that the courts 
of justice cannot be kept open, civil war exists, and hostilities 
may be prosecuted on the same footing as if those opposing the 
government were foreign enemies invading the land." "It is 
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not the less a civil war with belligerent parties in hostile array, 
because it may be called an insurrection by one side, and the 
insurgents be considered as rebels or traitors." 

Pursuing these views, and others which need not be adverted 
to, the court held that there existed between the government of 
the United States and the insurgents a state of civil war in the 
sense of international law, which brought with it the common 
incidents of war, and among them the right to institute a block- 
ade. The views of the court upon the second question will ap- 
pear from the following extracts : " The appellants contend that 
the term ' enemy' is properly applicable to those only who are 
subjects or citizens of a foreign state at war with our own." * * * 
" They contend also that insurrection is the act of individuals, 
and not of a government or sovereignty ; that the individuals 
engaged are subjects of law; that confiscation of their property 
can be effected only under a municipal law ; that by the law of 
the land such confiscation cannot take place without the convic- 
tion of the owner of some offence ; and finally, that the secession 
ordinances are nullities, and ineffectual to release any citizen from 
his allegiance to the national government, and consequently that 
the constitution and laws of the United States are still operative 
over persons in all the states for punishment as well as protec- 
tion." The court proceeded to show that the claim of sovereignty 
on the part of the United States did not prevent the exercise of 
belligerent rights or the existence of belligerent relations, and 
added, " All persons who reside within the [insurgent] territory 
whose property may be used to increase the revenues of the hos- 
tile power, are, in this contest, liable to be treated as enemies, 
though not foreigners. They have cast off their allegiance and 
made war on their government, and are none the less enemies be- 
cause they are traitors." 

The four dissenting judges held that war, in the legal sense, 
did not exist at the time the blockade was instituted, because it 
had not been declared by Congress. They held that prior to the 
Act of Congress of July 13th 1861, the President could only 
exercise the power given to him by the municipal laws, his opera- 
tions being limited to the suppression of an insurrection, but that 
Congress could bring into operation the war power, and thus 
change the nature and character of the contest, and that after 
such action by Congress, instead of being carried on under the 
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municipal law, it would be carried on under the law of nations, 
and the Acts of Congress as war measures, with all the rights of 
war : p. 692. They not only held that such a contest, after the 
action of Congress, would give to the government the rights of 
war under the international law, but that it would likewise be 
attended with the consequences of war in respect to the rights 
and relations of citizens : pp. 688, 693. On p. 687 the conse- 
quences of a state of war, according to international law, are stated. 
They are referred to as consequences which must result from regard- 
ing the pending conflict as a civil war. The judge says : " The peo- 
ple of the two countries become immediately the enemies of each 
other — all intercourse, commercial or otherwise, unlawful — all 
contracts existing at the commencement of the war suspended, 
and all made during its existence utterly void. The insurance of 
enemy's property — the drawing of bills of exchange, or the pur- 
chase [of bills] on the enemy's country — the remission of bills or 
money to it, are illegal and void. Existing partnerships between 
citizens or subjects of the two countries are dissolved, and in fine, 
interdiction of trade and intercourse, direct or indirect, is abso- 
lute and complete, by the mere force and effect of war itself." 
The only point upon which the minority differed from the majo- 
rity was, in respect to the time at which the conflict assumed the 
character of a war, in the legal sense. The majority held that 
the conflict had become a war by the mere course of events, and 
without any action by Congress, while the minority held that the 
action of Congress was indispensable to give it that character. 
But there was no difference of opinion in respect to the legal con- 
sequences resulting from the state of war, whenever the conflict 
assumed that character. 

In The Venice, 2 "Wall. R. 258, the court say : " "While these 
transactions were in progress the war was flagrant ; the states of 
Louisiana and Mississippi were wholly under rebel dominion, and 
all the people of each state were enemies of the United States. 
The rule which declares that war makes all the citizens or subjects 
of one belligerent enemies of the government and of all the citizens 
or subjects of the other, applies equally to civil and international 
wars." This relation of mutual enmity is one of the fundamental 
conditions of a state of war. It is part of a system of rules for 
the government of men in a state of war, which is founded in 
necessity, and which has been established by common consent 
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throughout the world. That system, as we have seen, subjects 
individuals to restraints and disabilities in respect to their acts 
and contracts, which are unknown in time of peace. The rela- 
tion of the citizens of the several states, under the Constitution, 
is that of friends — the relation between citizens on opposite sides 
in the late war, was that of enemies. The relations under the 
Constitution were suspended and superseded for the time, by new 
relations under the laws of war. And so the rights and privileges 
existing under the Constitution, in respect to intercourse and con- 
tracts, were, of necessity, displaced and superseded, for the time, 
by the restraints and disabilities which resulted from the state of 
war. 

In The Hampton, 5 Wallace R. 372, the vessel was captured 
in a creek in the state of Virginia, and was libelled and condemned 
as prize of war, upon the principles of international law. Brink- 
ley, a loyal citizen, appeared and claimed the vessel as mortgagee. 
The bona fides of the mortgage was not disputed, nor was it dis- 
puted that he was a loyal citizen. The precise offence for which 
the vessel was libelled is not stated in the report, but it was con- 
ceded that the vessel might have been condemned under the Act 
of July 13th 1861. The offence, therefore, was one embraced by 
that act, which provides that goods, &c, coming from or going to 
a state in insurrection, by land or water, along with the vessel, 
&c, in which they are, shall be forfeited. 

It was held that the vessel was properly condemned under 
the international law, which was not suspended by the Act of 
Congress ; and that notwithstanding the loyalty of the mortgagee, 
and the fairness of his debt, his right was forfeited upon the 
principles of international law, though it would have been saved 
if the condemnation had taken place under the Act of Congress. 

The court therefore decided — 1. That intercourse during the 
late war was unlawful upon the principles of international law, 
and independently of the Act of Congress. And 2. That the 
effect of the international law was to override and extinguish the 
claim of a loyal citizen under a bond fide mortgage. 

In The William Bagaly, 5 Wallace R. 377, Brogden, who 
claimed a share of the vessel and cargo, was a loyal citizen, resi- 
dent in Indiana. At the breaking out of the war he was a mem- 
ber of a mercantile partnership in Mobile, which owned the vessel 
and cargo. He never aided the rebellion — never, after the 
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rebellion began, exercised any control or ownership over the 
vessel or cargo, and had no connection with or knowledge of the 
unlawful voyage which occasioned the capture. In consequence 
of his loyalty to the United States, his interest in the partnership 
effects had been confiscated by the Confederate government. His 
claim was rejected. The court held, among other things, that the 
effect of the war was to dissolve the partnership existing between 
the claimant and the parties in Mobile, and that it was his duty 
promptly to dispose of and withdraw his interest, and that by his 
failure to do so, his interest became liable to be treated as enemy's 
property. These propositions were based exclusively on the 
principles applicable to international wars. The court further 
recognised the principle applicable to war inter gentes, that an 
executory contract with a citizen or subject of the enemy, if it 
cannot be performed except in the way of commercial intercourse 
with the enemy, is ipso facto dissolved, as equally applicable to 
the late war. 

In Manger v. Abbott, 6 Wallace E. 532, the principles of law 
applicable to a state of war inter gentes, were applied to the 
late civil war, to determine whether the Statute of Limitations of 
Arkansas ran during the war against a cause of action held at the 
commencement of the war by citizens of New Hampshire against 
a citizen of Arkansas. 

In the opinion of the court, the ordinary consequences of a 
war inter gentes — the prohibition of intercourse — the dissolution 
of partnerships — the prohibition of contracts made during the 
war, and the suspension or dissolution of contracts made before 
the war — the right to confiscate debts due to citizens or subjects 
of the enemy — the suspension of the remedy for the recovery of 
debts, and the restoration of the remedy upon the return of peace — 
were fully stated, and were recognised as equally applicable to the 
late civil war. 

It was accordingly held that the Act of Limitations did not run 
during the war. And this decision was placed exclusively upon 
the principles of international law, applicable to a state of war 
inter gentes. 

These decisions of the Supreme Court settle beyond question, 
that the late conflict between the United States and the Confed- 
erate States was a war, in the legal sense, with all the incidents 
and consequences of a war, as they are known to the international 



BILLGERY v. BRANCH. 345 

law ; that accordingly all the citizens on one side were enemies of 
all the citizens on the other, and that all commercial or other 
pacific intercourse or communication between them, unless specially 
authorized, was unlawful to the same extent and for the same 
reasons as in a war inter gentes ; and that in order to determine 
how the contracts of individual citizens were affected by the late 
war, recourse must be had to the general principles applicable to 
a state of war, as they are found in the international code. 

This doctrine by no means involves a recognition of the Con- 
federate States as a political sovereignty. The concession by the 
government of belligerent rights to the Confederate States, and 
the application by the courts of the general laws of war to the 
determination of questions arising out of the late conflict, only 
recognise the existence of a conflict of such magnitude, and with 
such an array of strength, that it could not be dealt with otherwise 
than as a war ; they involve no concession of political rights to 
the association of states which carried on the conflict. 

Nor does the fact that Louisiana was one of the Confederate 
States, and that the city of New Orleans was to the last claimed 
by the Confederate States as belonging to them, afford any ground 
for refusing to apply the law of war to their case. The checks 
were drawn and endorsed after the city of New Orleans had passed 
under the permanent dominion and control of the United States. 
Its relations to the Confederate States, which were only a govern- 
ment de facto, and whose authority was therefore dependent upon 
the exercise of power, and not upon the existence of right, was 
then broken up and destroyed. From that time we must regard New 
Orleans as belonging to the Federal side of the conflict, and its 
citizens as enemies of the citizens of the other belligerent: 6 
Wallace 521 and cases cited. Nor does it make any difference 
that the plaintiff and defendant were, all of them, citizens of the 
Confederate States, if, as claimed by the defendants, the contract 
between them was in violation of the common law of the civilized 
world. 

I do not think it necessary to consider whether, as contended 
by the counsel for the plaintiff, the Act of Congress of July 13th 
1861, and the proclamations of the President in pursuance of it, 
prohibiting commercial intercourse, were a law to the parties to 
this suit, at the date of their contract, all of whom were then 
citizens and residents of the Confederate States. If they were, 
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it would not follow, as contended by the counsel, that actual loco- 
motive intercourse was necessary in order to affect the contract 
between these parties. Such actual locomotive intercourse accom- 
plished or attempted, would doubtless be necessary, as under the 
general law of war, to subject property to forfeiture. But the 
prohibition of intercourse thus made by Congress, must be con- 
strued with reference to the object it was designed to effect, and 
so enforced as to accomplish the policy on which it was founded. 
It was obviously dictated by the same policy and designed to effect 
the same ends as the like prohibition in the international law, and 
any contract which would be regarded as a violation of the one, 
ought to be regarded as a violation of the other. But even if this 
Act of Congress did not operate as a law to the parties to this 
suit, at the date of their contract, I apprehend that no court of 
the United States or of a state should lend its aid for the enforce- 
ment of a contract, made in violation of the policy of that act. 
This court must deal with this case just as a court of the United 
States would deal with it. 1 

The argument that Billgery had a right, which was guaranteed 
to him by the Constitution, to go to New Orleans at his pleasure, 
which was only suspended by the war, seems to me to have no 
force. The suspension was accompanied by an absolute interdict 
of all commercial intercourse in the mean time, and a consequent 
disability to enforce any contract made during the war, which 



1 Note by Judge Joynes. — Substantially the same question involved in this case 
was decided by Chief Justice Chase, in the Circuit Court, at Richmond, June 
1868, in the case of Moore, 8f Bro. v. Foster 8f Moore, of which I have obtained an 
authentic account since this opinion was delivered. 

The action was brought to recover the amount of certain negotiable notes. The 
defendants pleaded payment and accord and satisfaction, and to sustain their 
defence gave in evidence a draft drawn by the Bank of North Carolina, at its 
branch in Winslow, in that state, on the branch of the Bank of Virginia at Ports- 
mouth, bearing date the 10th day of December 1862, which draft, it was con- 
tended, was delivered by the defendants to the plaintiffs, and accepted by them in 
payment of the debt. At the date of the draft, Portsmouth was in the permanent 
occupation and control of the forces of the United States, but the condition of 
Winslow in that respect was a subject of dispute. The Chief Justice instructed the 
jury, "that if they should find that Winslow was not, at the time of the making 
and issuing of the draft, in the occupation or control of the national forces, then 
the draft in controversy, being an act of prohibited commercial intercourse, was 
not valid negotiable paper." Whether Winslow was so occupied or controlled, 
he left to the jury. 
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tended to produce a violation of that interdict. The interdict 
was as absolute, while it lasted, and as fatal to all contracts in 
violation of its policy, as if it had been perpetual, or as if there 
had been no such general right of intercourse under the Con- 
stitution. 

It was argued, too, that Billgery might have intended to keep 
these checks until it should become lawful to present them for 
payment, and that the court ought rather to presume a lawful 
than an unlawful intent. I doubt whether a party who makes a 
contract during war, which, upon its face, and according to the 
usual intent and import of such contracts, is a violation of the 
policy of non-intercourse, ought to be allowed to say that he did 
not design any such violation. It would be difficult to determine 
whether such an averment was founded in truth, and to permit 
such defences to b'e alleged, would cripple the efficiency of the 
rule, which, we are told, admits no exception (6 Wallace R. 535), 
and which declares " a strict and rigorous" policy, which no arti- 
fice is permitted to evade. 

But what are the facts ? Billgery parted with his money to 
Branch & Sons, in February 1863. He would necessarily lose 
interest until he could collect the money on the checks. He has 
been examined as a witness, as have also the only two of the de- 
fendants who were cognisant of the transaction. Neither of them 
testifies that there was any understanding or expectation that the 
presentment of the checks would be withheld, much less any con- 
tract that they should be withheld until it should be lawful to pre- 
sent them. On the contrary, John P. Branch, who conducted the 
transaction with Billgery, shows his understanding and expecta- 
tion, when he says that he "judged Billgery to be a blockade- 
runner." And not only does Billgery nowhere say that there was 
any understanding with Branch, or any intention on his own part, 
that presentment would be delayed, but he admits that after he 
bought the checks, he tried to find somebody by whom he could 
send them to New Orleans for collection, but could not. The 
checks indeed seem to have remained in Virginia from August 
1862, when they were drawn, to February 1863, when they were 
sold to Billgery. But that fact throws no light on the contract 
between Billgery and Branch & Sons. It may be accounted for 
by supposing that nobody had been found, in that interval, who 
wanted funds in New Orleans, or who would pay enough for them. 
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When we remember how much activity and enterprise were dis- 
played during the war in "running the blockade," and the large 
profits that were made by it, we should require pretty strong proof 
to convince us that a party who drew a sight draft on a point 
where Federal money was to be had, contemplated that it would 
be withheld from presentment for the indefinite period of the war, 
or that a party who laid out a large sum in the purchase of such a 
draft, intended so to withhold it. 

It follows from these views that, upon the evidence, judgment 
was properly rendered for the defendants. They also show that 
the demurrers to the special counts were properly sustained. Each 
of these counts sets out the drawing of a check by a bank in 
Richmond upon a bank in New Orleans, and the endorsement of 
the check by the defendants to the plaintiff, at periods when we 
know that the war was flagrant, and all commercial and other 
intercourse between Richmond and New Orleans were unlawful. 

But even if the contract could be held valid, there is another 
ground which is fatal to the case of the plaintiff, both upon the 
pleadings and the evidence. In order to charge the defendants 
as endorsers, it was necessary that the checks should be presented 
to the Canal Bank, and payment thereof demanded, and, in case 
of dishonor, that due notice thereof should be given to the defend- 
ants. The only presentment and demand set out in the pleadings, 
or proved by the evidence, were made on the 27th day of October 
1863, when all commercial intercourse between Vicksburg, where 
the plaintiff resided, and New Orleans, where the checks were 
payable, was unlawful. By the proclamation of the President 
dated August 16th 1861, prohibiting intercourse with the states 
in rebellion, an exception was made of " such parts of states as 
may be from time to time occupied and controlled by forces of the 
United States engaged in the dispersion of the insurgents." This 
exception is set out in the amended declaration and was relied on in 
the argument, as authorizing Billgery to go to New Orleans after 
the fall of Vicksburg. But this exception was repealed by the 
proclamation of April 2d 1863. That proclamation declared the 
same states to be in insurrection, and revoked all the exceptions 
made in the former proclamation, but again made certain local 
exceptions, of which "the port of New Orleans" was one. This 
proclamation declares " that all commercial intercourse not licensed 
and conducted as is provided in said act, between the said states 
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and the inhabitants thereof, with the exceptions aforesaid, is unlaw- 
ful, and will remain unlawful until such insurrection shall cease 
or has been suppressed, and notice thereof has been given by pro- 
clamation." Vicksburg was not excepted from the operation of 
this proclamation, so that commercial intercourse, except with the 
license of the President, between Vicksburg and New Orleans was 
unlawful at the time at which presentment of these checks was 
made. The license given to Billgery by the military authorities 
was a nullity: Ouachita Cotton, 6 Wall. R. 521. The demand 
of payment, therefore, which was made, wa3 one which the plain- 
tiff could not lawfully make, and which the Canal Bank could not 
lawfully comply with. A demand to charge the endorsers should 
have been one which the Bank might lawfully have complied with. 

In respect to the question of notice of dishonor, very little need 
be said. To give any effect to the notice deposited in the post- 
office in New Orleans in October 1863, it should at least have 
been shown that the law, or a general usage, required that the 
letter containing the notice should be preserved by the postmaster 
until the restoration of intercourse, and then forward it to its 
destination. In the absence of such proof, the deposit of a notice 
in the post-office at New Orleans, addressed to Petersburg, in the 
midst of the war, was of no avail. It is not necessary to express 
an opinion as to whether the evidence is sufficient to prove that 
due notice was given to the defendants after the close of the war. 

Upon the whole, I am of opinion that the judgment ought to be 
affirmed. 

Moncure, P., concurred. 

Rives, J., dissented. 



Supreme Court of Wisconsin. 
EMMA SCHNEIDER v. THE PROVIDENT LIFE INSURANCE CO. 

An " accident" within the meaning of a policy of insurance means an event 
which happens from some external violence or vis major, and which is unexpected, 
because it is from an unknown cause, or is an unusual resnlt of a known cause. 

Negligence of the person injured does not prevent it from being an accident. 

Therefore in an action on a policy of insurance against accident, the negligence 
of the insured is no defence. 

A policy of insurance against accident contained a clause against liability for 



